date:

to:

from:

subject:

Office of Chief Counsel
internal Revenue Service

mamorandiim

TilwiililiwilWili wvViwiing
CC:NER:OHI:CIN:TL-N-5378-99
JEKagy

Chief, Examination Division, Ohio District

arTN: I

Assistant District Counsel, Ohic District

Partnership Statute Extension

DISCLOSURE STATEMENT

vice constitutes return information subject toc I.R.C.
§ 6103. This advice contains confidential information subject to
attorney-client and deliberative process privileges and if
prepared in contemplation of litigation, subject to the attorney
work product privilege. Accordingly, the Examination or Appeals
recipient of this document may provide it only to those persons
whose official tax administration duties with respect to this
case require such disclosure. In no event may this document be
provided to Examination, Appeals, or other persons beyond those
specifically indicated in this statement. This advice may not be
disclosed to taxpayers or their representatives.

This advice is not binding on Examination or Appeals and is
not a final case determination. Such advice is advisory and does
not resolve Service position on an issue or provide the basis for
closing a case. The determination of the Service in the case is
to be made through the exercise of the independent judgment of
the office with jurisdiction over the case.

This memorandum responds to your September 1, 1999 facsimile
correspondence regarding the statutes of limitations of several
partnerships. Because of the imminent expiration of the statute
of limitations on assessment of taxes regarding those
partnerships, we have issued this memorandum without prior
consultation with our National Office. We will notify you of any
modifications proposed by the National Office to our conclusions
or analysis following the post issuance review of this memorandum
by our National Office counterparts.
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ISSUE:

Whether a partnership's statute of limitations must be
protected in order for the Service to sustain an adjustment to
the return of an individual partner under section 1503 (d},
denying the partner the right to claim the partnership losses
reflected on the partnership's Form K-1.

CONCLUSION:

Since adijustments are being proposed against neither the
partnership return nor the partnership's Forms K-1, the statute
of limitations relating to the partnership is irrelevant. As
long as the statute of limitations for the partner is open, the
Service retains authority to make a section 1503(d) adjustment to
the partner's return.

EACTS: - -

The Service currently is auditing the and

consolidated federal income tax returns of the
a CEP taxpayer headquartered in [, ohio.
years, one or more of

artnership interests in
e

(collectively, the

r
During those

's domestic subsidiaries owned limited

" partnerships).

Any audit work planned regarding the partnerships' tax years
has been completed. While the statutes of limitations for the
B ard Bl tax years of both the JJj consolidated group and
the partnerships are currently open, the statutes for
the partnerships' tax years are about to expire and the taxpayer
has declined the Service's request to execute additional statute
extensions for the partnership years. Adjustments have not been
proposed and none are contemplated regarding any of the
partnership items reflected on the partnerships' Forms 1065.

The CEP audit team is considering proposing section 1503(d)
adjustments to the |l and I t2x vears of the [l corporate
partners, denying the recognition of the partners' distributive
shares of the losses incurred by the ||l rartnerships.
This memorandum addresses the audit team's inquiry questioning
whether the section 1503(d) adjustments require open partnership
statutes in order to be sustainable.
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ANALYSIS:

In 1982, Congress enacted the Tax Equity and Fiscal
Responsibility Act of 1982, Pub. L. No. 97-248, establishing a
unified audit and litigation proceeding through which
determinations as to partnership items were required to be made
at the partnership level. 1In that regard, the term "partnership
item" was defined as:

any item required to be taken into account for the
partnership's taxable year under any provision of subtitle A
to the extent regulations... provide that ... such item is
more appropriately determined at the partnership level than

p—|

at the partner level.
Section 6231 (a) (3).

From the facts recited above, we conclude that the District
Director's determination under section 1503(d) disallowing the
recognition of the || partnerships' losses at the
partner level is NOT a determination as to a partnership item.
Unlike a determination of the amount of losses incurred, if any,
by the | pza:tnerships, the issue of whether an
individual partner is precluded from recognizing the losses
suffered by the | rartnerships is peculiar to the
partner not the partnerships. Here, the losses suffered at the
partnership level have neither been challenged nor reduced by the
Service. Examination has not proposed, and has no plans to
propose, adjustments reducing the amount of losses required to be
reported to the partners on the Forms K-1. Whether a particular
corporate partner may recognize losses reported to it on
Forms K-1 in this instance depends upon, among other things,
whether the corporation has sustained a "dual consolidated loss"
within the meaning of section 1503. Stated differently, the
issue is whether the domestic corporate partners were "dual
resident corporations". Such issues are unconnected to the
partnership.

As a result of the foregoing, we believe the section 6229(a)
statutes of limitations regarding the partnerships are irrelevant
to the instant issue. As to assessments against a corporate
taxpayer, even where the corporation happens to be a partner in a
partnership, the timing of any assessment resulting from a
determination that the corporate partner is a section 1503(d)
dual resident corporation is controlled by the general rule on
assessments found in section 6501, not by section €229{a)}.
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. To the extent you can cbtain extensions of the statutes of
limitations of the partnership tax years, you may choose to do
so. However, under the facts of this case, an adjustment to the
consclidated return, disallowing the recognition of partnership
losses pursuant to section 1503{(d), requires a valid statute of
limitations for the partner's return, not the partnership's
return.

Please let us know if additional concerns arise in this
matter.

MATTHEW J. FRITZ
Assistant District Counsel

By:

JAMES E. KAGY
Special Litigation
Assistant



